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Supreme Court weighs marital rape
exception. Why is it a legal flashpoint ?

“ question,thejudicialapproach

The Supreme Court re-
cently stirred the debate over
the marital rape exception in
the Indian penal statute by
observing whether courts can
punish a husband for commit-
ting rape on a wife, who is not
a minor, against her consent
when the law protects such
acts.

At the core of this question
liesaconstitutional debate and
amix of facts and law emanat-
ing from two judgments - one

i A ‘_I

by the Karnataka High Court
in March 2022 that allowed
the prosecution of a husband
for rape regardless of the
marital rape exception (Ex-
ception2toSection 375 of the
Indian Penal Code) and an-
other by the Delhi High Court
delivering a split verdict in
May 2022 onaclutch of pub-
lic interest litigations chal-
lenging the Exception 2 to
Section 375 IPC.

The issue travelled to the

topcourtwithbothhighcourts
decisions being challenged by
the aggrieved parties along
with fresh petitions filed by
non-profit  organisations
challenging the marital rape
exception provided under
Section 63 of the Bharatiya
Nyaya Sanhita (BNS) which
replaced the IPC.

The legal dispute and the
scope of consideration before
the top court require an un—
derstanding of the statute in

so far, and the response by the
Centre which reflects why
Parliament hasthought it fit to

retain this provision, first :
when the criminal reforms :
were introduced in 2013 fol-

lowing the horrific Nirbhaya
gangrape incident in Delhi,
and again when the BNS was
introduced to replace many
archaic, colonial-era laws.
Exception 2 to Section 375

IPC states"Sexual intercourse
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under fifteen years of age, is
not rape'. Under BNS, the
exception was retained with
one change where the age of
the wife was revised from 15
to 18years(aligning withear-

lier judicial rulings). It must i <" ) X o ) . A . , L
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ual intercourse’ by hushand

with wife. The 2013 amend- :
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